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Restorative Justice - Restorative Practices: Are they the same?
REPORT
Introduction
A proposal about broadening up the interpretation of restorative justice and the scope of the European Forum to include schools, community mediation and other societal contexts was presented at the 2008 General Meeting. The General Meeting was not ready to make a decision in this question, and the Board was asked to consider the issues brought forward and to deal with the proposal in an appropriate way, which should include consulting the membership and then putting the issue on the agenda of the next General Meeting. The Board decided to organise a seminar with this topic and then put it on the agenda of the General Meeting in 2010.
The seminar dealt only with the theoretical understanding of restorative justice and restorative practices, and their possible interrelatedness. The concrete question of broadening up the scope of the European Forum will be dealt with by the Board and the General Meeting.

1st presentation 
Martin Wright (Restorative Justice Consortium, UK)
Title of presentation: Restorative Practices and Restorative Justice
· He started by presenting the various forms the concept ‘restorative’ can take: 

a) Practices

b) Approaches

c) Sentencing 

d) Actions 

e) Principles 

· He continued by describing the various forms that justice can take: transformative, communitarian, relational, real, balanced, neighbourhood; but also progressive, reintegrative, situational, accessible, informal, reparative, integral, holistic, green, soft, negociated, true, whole, positive, natural , restitutive, community, alternative, constructive, participatory, problem-solving… (Tony Marshall, 1997)
· He explained that one should consider the overarching philosophy behind the concept (and not just the technique), thus take into consideration ideas such as empowerment, participation, dialogue, voluntary, confidentiality, repair of harm, non-judgmental, respectful;  

· He also highlighted the importance of community and explained that the ideal is to get the involvement of the State as much as necessary and as little as possible;

· He then talked about what is not restorative, including: coercion, punishment and shaming;

· He presented the definition of Wendy Drewery (2004) ‘an approach where all meet together to decide what should happen next, to fulfil everyone’s needs as far as possible, rather than to have a decision imposed on them’;

· He also explained that one should further consider putting philosophy into practice, and thus consider:
a) Fields of applications: schools, community, criminal justice, workplace, family, medical, commercial, international, disciplinary/grievances .... ; 

b) Methods: mediation, 1-to-1, conferencing... ;
c) Techniques: active listening, script... ;

d) Community involvement…
A vision for the future
· Restorative practices


· Context - before and after

Restorative philosophy:
a) Prevention;

b) Conflict resolution;

c) Reduces causes of conflict

· Towards a restorative society

Restorative principles:
a) Relationships (schools, families, communities etc.)
b) Mediation, conferencing, circles, etc.
c) Learning: reforming the structure

2nd presentation 
Dr Inge Vanfraechem (National Institute of Criminal Sciences and Criminology, Belgium) 

Title of presentation: Restorative Justice: In Search for Clarity 
· She emphasized the importance of looking at what is consensual and attempting to reach a common stand;

· There should be a definition of restorative justice:

a) Restorative justice as an option for doing justice;

b) After the occurrence of an offence;

c) Primarily articulated towards repairing: individual, relational and social harm;

d) Best accomplished through communication processes;

· It is different from other deliberative practices because of:

a) Different matters, contexts, actors, purposes

b) Social interests are threatened in ‘criminalizable matters’

c) Extended concept loses meaning 

d) Importance of clarity, also for research

· We should consider the similarities between restorative justice and restorative practices since it is a continuum and we should not ignore the link between the two; eg participatory approach in democratic society
· The differences between Restorative Justice and Restorative Practices may include: 

a) Restorative justice relates to the criminal justice 
b) Implies coercion (at lest in a maximalist view);

c) The public dimension of the crime: effect on the community/society;
d) Crime is equivalent to the victim plus the offender as a starting point;

e) Crime can motivate the citizens to take responsibility (Braithwaite, 2003); 

· The differences do not mean that there should mean the exclusion of restorative practices in the restorative justice context;

f) Restorative justice - restorative practices continuum depict restorative practices as preventive measures;

g) Cooperation is needed: participatory approach and search for conflict resolution in non-punitive way is crucial in democracy;

h) But risks prevail:

· All becomes blurred;

· Cooptation of civil society to widen the net of social control.

· We should consider whether it would effect civil society, in that it would widen the social control net and ultimately have the risk of labelling people as criminals;

· It could also effect the system the other way, since it can help social control in keeping issues/cases out of the criminal justice system;

3rd presentation

Prof Ivo Aertsen (Katholieke Universiteit Leuven, Belgium)
Title of presentation: Who is Afraid of Justice?
· He explains that there are more inherent similarities than differences (world view, values, principles, methods etc.) but that there are good reasons to focus on restorative justice. He gives two main reasons:

- The concept of crime: societal dimensions (civil disputes), public denouncement (substantial law procedures), the fact that it is not the same as punishment
 

- The concept of justice (punishment, fairness etc.)
· One should also inquire about the meaning of truth

a) Legal truth;

b) Narrative truth;

c) Restorative truth;

· Concept of crime does not automatically imply punishment in that it includes:
a) Societal dimensions;

b) Public denouncement;
· Restorative justice is also about ‘doing justice’ (communication/dialogue, restoration/problem solving etc.);
· The concept of ‘justice’ is under-developed in RJ theory and practice;

· ‘Justice’ is often identified with ‘official’ or ‘formal’ or ‘legal’ justice;

· A false dichotomy: restorative practises in civil society – restorative justice in the criminal justice field.

· Definition (T. Wachtel): ‘restorative practices are an emerging field of study that enables people to restore and build community in an increasingly disconnected world’. The presenter then asked whether justice should not have the same aim. He also wondered why justice should always be seen remote and in opposition to community.
· He explained that there are many ways of ‘doing’ justice and placed restorative justice between the formal and the informal justice system; he then discussed whether criminal justice could be reduced to imposing measures and sanctions (discussion also on bottom-up processes, justice could also be seen as a forum, the fact that procedures are essential). He noted the participatory, negotiated and consensual elements in criminal justice procedures and wondered about the added value of criminal justice.
· He raised the question about what is needed to restore justice, and explained that for example elements of importance are: dignity, truth (factual, narrative, dialogical, restorative: facts and meanings are placed in perspective of restoration), restoration, justice. Also connecting the individual level with the community level, the informal to the formal (functional complementarity: informal mechanisms can interrogate formal procedures, and vice versa, 

contributes to a more responsive/democratic system of justice, bottom up value of clarification) . He also asked to consider the standing of ‘procedural justice’ and its application to both minor and serious offences. 

· Restorative justice is about restoring justice and it happily interferes with criminal justice: to question/re-orient criminal justice fundamentally and to avoid a two-track criminal justice development (marginalisation of RJ). It also happily interferes with community justice: he first discussed whether discipline may be able to restore? He then discussed the concept of restorative practices as ‘the study of building social capital and achieving social discipline through participatory learning and decision-making’. He also mentioned the blurring boundaries of social control.
· The function of justice - He discussed a system under public law that provides: 

a) legislation;

b) due process protection
· equal access to restorative justice, protection of the weak, enforcement of agreements;

· restorative justice principles and guarantees;

and whether  there is a need for a public mechanism not to punish but to facilitate restorative justice;

· He proposed the following strategies:
- The success of restorative practices, which could be more attractive, less complicated and less threatening but may be at the cost of crime and criminal justice reform. However restorative practices and restorative justice need each other. So ‘justice’ should not be a problematic concept but rather an opportunity. Restorative justice has to challenge criminal justice while keeping enough autonomy, through the cooperation with other fields of restorative practices. 
- With regards to procedural justice, one of its working elements is the aspect of standing to have a social status;

- One of the big risks is to have the criminal justice system remain unaffected; 

- Thus we should be careful to drawing too much attention to restorative practices which may get marginalised very quickly.
Some Points Raised in the Discussion

· Michael Kilchling: there is a difference between feeling ashamed and make a person feel ashamed; asked when is it allowed to endure shaming;
· Katrien Lauwaert: since we are evolving we should consider where to put the limits and by whom should those limits be set;
· Annemieke Wolthius: through the principle of subsidiary one should first try other systems and then resolve to the criminal justice system;

· Kristel Buntix argued that the victim also wants public reaction
Conclusions 

· We should question ourselves whether we want to reach the point in which everything needs to be handled;

· Can we find a way to propose definitions for both restorative practice and restorative justice?
· Ivo Aertsen highlighted that restorative justice requires at least communication between the people involved;

· Eleonore Lind mentioned power, an issue which was not argued before;

· It was highlighted that in Sweden the term and concept of restorative justice is not used instead they use the term mediation; they think that restorative justice originates from the criminal justice system and therefore is not different enough;

· We should also consider the informal and formal law which are intertwined to each other;

· There is a confusion when it comes to defining restorative justice and restorative practices;
· Another point was raised about the fact that there may be a risk of diluting Restorative Justice if one includes practices that fall outside the justice system.
As said at the start the ultimate aim was not to come up with clear solutions but to gather enough ideas for the Annual General Meeting to be able to reach a decision.
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