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RESTORATIVE JUSTICE IN EUROPE:  NEEDS AND POSSIBILITIES
Seminar – AGIS Project “Restorative justice: an agenda for Europe”

10-12 May 2007, Hotel Vip Executive Zurique, Lisbon, Portugal
Workshop programme
Workshop session 1: Restorative justice and the law

1. Restorative justice: a right or a favour?

Until now, not all victims and offenders have access to restorative justice services. There are different factors that make this access difficult or even impossible. The criteria laid down by the law, although varying from country to country, tend to limit the eligibility for victim-offender mediation and other restorative justice practices to certain types of crimes or phases of the criminal justice process. Sometimes mediation is conceived as ‘nothing more than’ a diversionary measure, or it is only available as an option if the crime has been committed by a young offender. All of these criteria do not necessary correspond to the needs of the stakeholders. Other restraining factors are linked to the way restorative justice practices have been implemented. In some countries, for example, mediation services are not available in certain regions, resulting in an inequality of access to mediation services. What needs to be done for mediation services to become universally accessible to all citizens? 
In this workshop the question whether restorative justice should be seen as a favour or a right will be discussed. Is it possible to formulate access to restorative justice practices as a service to which every person has a right? And, would this change the way restorative justice is implemented in a positive way? 
2. Which type of legal instruments? 
It is generally agreed that one of the main challenges in the implementation of restorative justice is the lack of a legal framework. But even if a legal framework exists, the way it has been drawn up can – in practice – create both opportunities and difficulties. Experience in some countries has shown that the way in which certain aspects are formulated, for example the access to mediation, the referral process or the definition of mediation, can create unwanted effects.

When analysing the way restorative justice practices have been included in legislation in different countries, one can discern the different options taken, each of them with their own implications. Legislation in this area can be of a permissive, coercive or mandatory nature. Also, the degree in which practical aspects are regulated, amongst other things, varies to a great extent. 
Most of the Southern European countries are in the process of defining the way in which restorative justice should be legislated upon. This raises a lot of questions: What effect should the law have? How far should the law go when defining the process of mediation and the principles to follow? Should the law be focused on restorative justice in criminal matters, or should it cover alternative dispute resolution in other areas? Knowing about options that are taken in other countries and their reasons and implications, will make it easier to deal with these questions. 
3. Concerns of legal practitioners
Judges, prosecutors and lawyers are at the frontline of the justice system. Regardless of the legal tradition, they have final responsibility for the accurate application of the law. They are accountable for the functioning of their offices and for preserving legal safeguards. Lawyers need to defend and protect the  essential rights and interests of their clients. But, they are also confronted with the human dimension of the legal cases they are dealing with. 

Restorative justice programmes oftentimes work in close contact with judges, prosecutors and lawyers. However cooperation is not always self-evident. There is not always enough room for mutual understanding. 

Although many legal professionals would agree that changes to the criminal justice system are needed, the restorative justice approach raises a number of red flags: protecting legal safeguards, the basic principles of criminal law (presumption of innocence, equality and proportionality), due process, human rights, legal assistance, etc. These are only some of the concerns that emerge from restorative justice. 

In this workshop, participants will be given an opportunity to analyse which questions the introduction of restorative justice programmes creates with the judiciary. Also the way in which these points have been tackled in some countries will be discussed.  
Workshop session 2: Organising restorative justice practice

1. Creating “common ground” between restorative justice services at a national level

One of the difficulties that have been identified in some of the Southern European countries, is that there is not a lot of contact between people and services who are working to implement restorative justice. This lack of contact results in a lack of “common ground”. Nevertheless, in the initial phases of development one often feels isolated and in need of a supportive platform. This also has as a result that to the outside world, the people/groups involved in the introduction of restorative justice lack a consistent identity, which in turn limits their capacity to lobby and to achieve further improvements. 

Much can be learned from countries where umbrella or coordinating organisations were created. These organisations perform a variety of tasks such as collecting and distributing information, providing training or establishing instruments for regular debate and exchange between mediators, etc. In some cases they may draw up a code of ethics or standards of practice, and they can be in charge of the accreditation process.

This workshop aims to explore what the possibilities are for creating “common ground”.

2. Communication with related agencies

The involvement of the different agencies of the criminal justice system is very important for the development and implementation of restorative justice. Prison staff, probation officers, victim support workers, social services, police and others can have a positive influence on the implementation of restorative justice not only by being a referral source, but also by introducing a restorative justice approach in their daily work. Since their goals are complementary to or even overlap those of restorative justice services, cooperation will provide mutual benefits. 
In order to realise this mutual benefit, it is necessary to inform these professionals about restorative justice, and to establish working relationships between the services. But how can this be done in an effective way? What could be a comprehensive communication strategy? 

This workshop will deal with the possible strategies to engage staff working in the different agencies related to the criminal justice system. It will also deal with how to work together with these agencies so that they can integrate and benefit from restorative justice in their daily work. 

3. The needs of the European restorative justice scene

In this workshop we will present an overview of the needs that have been voiced by actors (mediators/facilitators, but also trainers, legal practitioners, policy makers, researchers, etc.) on the European restorative justice scene in the last few years. What is needed in order to further develop the restorative justice practices? 

Next to discussing this list of needs in which there is room to add items (or delete them if they are no longer considered topical), we will look into whether these needs need to be met at a national or international level in order to be dealt with in an effective way. 

 Workshop session 3: Implementing restorative justice

1. Implementing a restorative justice policy

In most countries, there is no special restorative justice unit or department in the government. It tends to be an extra duty placed on a department that already deals with a high number of (sometimes unrelated) matters. However, if developments in this field are to be followed-up carefully, responsibility for it within the structure of the government should be clear. 
A related matter is the question where responsibility for restorative justice policies should lie. Just with the Ministry of Justice, or also with the ministries of Social Affairs and Health, Education, etc. ? Or should it lie with an inter-ministerial commission? 

In states with a complex structure (for example with a high degree of decentralisation) the problem is even greater since there is a high risk of loopholes or overlapping policies. However, this can also have positive effects when the different levels of society are involved in developing a more integrated approach to restorative justice. In certain countries these issues have been overcome through the creation of specific instruments which ensure coherence and follow-up in restorative justice policy-making. 

So, should one specific administrative body responsible for restorative justice be created, or should responsibility for the matter be spread over different departments? If the latter is the preferred option, which instrument should be created in order to coordinate restorative justice policy, and how to ensure that this instrument functions in an effective and permanent way? What can be learned from the experiences in other countries? 

2. Restorative justice as a political priority

The fact whether or not restorative justice is a priority (or even one of the points, without being a priority) on the political agenda is crucial to its development. Only if this is the case, sufficient resources and a certain minimum stability can be awarded to restorative justice initiatives. In the last years some programmes had to close down because their funding was insufficient or just stopped. 

However, one can wonder whether the lack of funding going to restorative justice initiatives is a problem of insufficient resources. Many would say that it has more to do with a lack of political will. 

But an increase in public funding is not exempt of difficulties either. Obtaining funding is oftentimes linked to conditions or requirements that are not fully consistent with restorative justice principles (e.g. the obligation to deal with a specific number of cases per year). This of course raises the question of how to maintain a sufficient degree of autonomy. 

The workshop will deal with the tension between the need to have restorative justice on the political agenda (and the ways to achieve this) and the need to keep enough autonomy. 

3. The specificty of EU regulation

On different occasions the need for more binding legislation at European level has been voiced. It is said that instruments like recommendations, although they are noticed by governments, do not have a really big impact. Passing binding legislation is then seen as an effective way to force governments to devote the required attention and resources to restorative justice. However, is the European Union in a position to produce binding legislation in this field? And if it is, would it really be effective and desirable for it to do so?  

In this workshop, an expert on EU law will help us to discover this complicated subject.

Workshop session 4: Training and raising awareness

1. How to ensure the quality of the practice?

Once restorative justice practices become established, concern appears about how to ensure quality of the service. Like in any other profession, it is necessary to ensure that the practice will not have any negative or unwanted effects on stakeholders or on society in general. 
Different types of training and supervision are already in use. Indeed, in a previous AGIS project (“Working towards the creation of European training models for practitioners and legal practitioners in relation to restorative justice practices”), the Forum has developed recommendations about the organisation and the content of training for mediators. Also, in several countries standards of practice and codes of ethics have been developed. 

There are countries, however, in which no specific criteria are in place. In other countries the law defines in detail from which professions mediators should come, and which process should be followed in order to be entitled to practice mediation. Some countries work with volunteer mediators, and others with (highly) professional mediators. 

How to deal with these differences? This workshop will deal with topics such as types of training, types of supervision and possible accreditation processes.

2. Developing training for legal practitioners

Restorative justice, as a new approach to criminal justice, is still mostly unknown by legal practitioners working in the criminal field. This is one of the reasons why restorative justice practices are not used to their full potential. In certain countries judges and prosecutors have not received any information about restorative justice and what it can contribute to their work. Therefore, one of the crucial steps to be taken when developing restorative justice is to inform legal practitioners through an appropriate training programme. 
In some countries this is already being done to some extent. Moreover, in a previous AGIS project (“Working towards the creation of European training models for practitioners and legal practitioners in relation to restorative justice practices”), the Forum has developed a model for a two-day training course for judges and prosecutors. 

In this workshop we want to focus on how to design appropriate training programmes for legal professionals: which should be the concrete topics for training? What type of training will be most effective and interesting for these professionals? How to, through the training, foster their active involvement in the restorative justice projects afterwards? 
3. Communication with the public

The implementation of restorative justice schemes also depends on the receptiveness of the general public and its perception of crime. It is therefore necessary to pay attention to the mainstream attitude of society towards crime. It is often said that their attitude is very punitive, but is that correct? How strong is the influence of the media in this respect? 
The public oftentimes takes a customer-approach when in touch with the criminal justice system: it should solve their problem. They are very unfamiliar with the way the criminal justice system works and the possible alternatives to it. So how can we inform them about restorative justice in a positive and effective way? Can the media be involved in this effort in a constructive way? What are the problems and pitfalls, and the possible solutions? These and related matters will be discussed in this workshop. 
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