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Key definitions

Restorative justice — an approach for addressing harm or the risk of harm through engaging all
those affected in coming to a common understanding and agreement on how the harm or

wrongdoing can be repaired and justice achieved.

Restorative processes — the umbrella term used in this guide to refer to the different restorative
justice processes used within Europe for dialogue-based methods. Examples are victim-

offender mediation, family group conferences, and peace-making circles.

Indirect restorative processes — processes where parties do not meet during a face to face
dialogue, but rather indirectly. Communication can take place through ‘shuttle’ processes, video,

online or telephone conferences, in addition to recorded or written messages.
Child — Every human being below the age of eighteen years (UNCRC, 1989, Art. 1).

Victim - A natural person who has suffered harm, including physical, mental or emotional harm
or economic loss which was directly caused by a criminal offence (Directive 2012/29/EU, 2012,
Art.2)

Child victim — A person below the age of eighteen years who has suffered harm as a

consequence of a criminal offence.

Child offender — A person below the age of eighteen years who has been accused of having

infringed penal law and committed a criminal offence.

Child in contact with the law — A person below the age of 18 who comes into contact with the
justice system as a result of being suspected or accused of committing an offence, or as a victim

or witness of a criminal offence.

Child-friendly justice: child-friendly justice refers to “justice systems which guarantee the
respect and the effective implementation of all children’s rights at the highest attainable level”,
and that give "due consideration to the child's level of maturity and understanding the

circumstances of the case” (Council of Europe [CoE], 2010, p.17)

Youth — The United Nations defines ‘youth’' as those persons between the ages of 15 and 24

years (United Nations [UN], n.d.)

Facilitator — a person who is competent to engage, prepare and enable people to participate
safely and effectively in restorative processes. The term facilitator also covers the other terms

commonly used, such as mediator, restorative justice coordinator, etc.

Participants — all those engaged in the restorative process, who are encouraged to directly or

indirectly participate actively in order to ensure the most effective outcome possible.



Introduction

The present Practice Guide for Child-friendly Restorative Justice has been developed

within the framework of the I-RESTORE 2.0 project (2022-2024), co-funded by the

European Commission under the Justice Programme, with the objective to enhance
accessibility to high-quality restorative justice processes for children in contact with the law
in Europe. This project is led by Terre des hommes Romania in collaboration with a strong
team of six high-level expert organizations: Terre des hommes - Regional Hub in Hungary,
Terre des hommes Hellas (Greece), European Forum for Restorative Justice (Belgium),
Restorative Justice Nederland (RJN) and HALT (the Netherlands), and the Social Insurance

Board (Estonia).

The i-RESTORE 2.0 project builds upon the results of the first "i-RESTORE - Protecting Child
Victims through Restorative Justice” project (2019-2021), which focused on promoting the
use of restorative justice in cases involving child victims of crime and strengthening the
capacities of legal professionals in Romania, Greece and Albania. What clearly emerged
from the work conducted with children, practitioners, and policy makers under i-RESTORE is
that merely developing models of restorative justice would have no impact on children

unless these practices were made effectively accessible to them.

Leveraging the results of the initial project, i-RESTORE 2.0 proposes to go a step further in
creating accessible quality restorative justice processes for child victims and children
suspected and/or accused of crime in Europe. Over 24 months, the project has addressed

the following objectives:

Empowering children, including child victims and children suspected and/or accused
of crime, to express their views on restorative justice through digital and child-led

creative approaches.

Building the capacities of national practitioners to address issues related to the
rights of child victims and children suspected and/or accused of crime when involved

in restorative justice processes.

Strengthening cooperation and coordination among relevant stakeholders to
ensure child victims and children suspected or accused of crimes have access to

high-quality restorative justice processes. The project proposes a robust mutual


https://www.euforumrj.org/irestore-2022-2024

learning methodology, built around cross-border twinning arrangements among the

four implementing countries: the Netherlands, Greece, Romania, and Estonia.

Raising awareness among families, practitioners, policymakers, and the media
about restorative justice for children in criminal proceedings and educational
settings, as well as the roles they play in ensuring successful and accessible

restorative justice processes involving children.

Through the i-RESTORE 2.0 project, partners expect to contribute to the implementation of
EU law in the areas of children’'s and victims' rights, including the EU Directive 2012/29
("Victims' Rights Directive”) and the EU Directive 2016/800 on the procedural safeguards of
children suspected or accused in criminal proceedings. Both Directives recognise the
particular vulnerability of children in criminal proceedings, whether as victims or as
suspected or accused of crime, and emphasise the need of restorative justice professionals
"to receive adequate training to a level appropriate to their contact with children” and to

ensure that “such services are provided in an impartial, respectful and professional manner”.

The inherent vulnerability of children in criminal proceedings and the need to enhance the
implementation of child-friendly and accessible justice are also recognised in the EU
Strategy on the Rights of the Child (2021-2024) and the EU Strategy on Victims' Rights
(2020-2025). While EU action in this field has been significant so far, the EC underlines that
still “children face difficulties accessing justice,” that “professionals sometimes lack training
to interact with children in an age-appropriate way,” and that “national justice systems must
be better equipped to address children’'s needs and rights” (EC, 2021, p.13). Children victims
of crime are in a unique position of vulnerability, and often face special challenges to access

age and gender-appropriate reporting and support services (EC, 2021, p.14).

The Strategy on Children’'s Rights addresses recommendations to Member States for
enhancing child-friendly justice. One of them is the development and use of restorative
justice as a robust alternative to judicial action. The EC also recognises the role of
restorative justice in achieving the first objective of the Strategy on Victims' Rights, namely

empowering victims of crime, including children.

As the Practice Guide will further address, the EU is amongst one of the international
institutions endorsing the use of restorative justice as an integral part of a child-friendly
justice system. Restorative justice is uniquely suited to facilitating the participation of
children in justice proceedings and promoting their right to be heard, while ensuring that the

process is guided by the principle of the best interests of the child.



A restorative child-friendly approach creates a safe space for both child victims and child
offenders, proposing balanced, tailor-made, creative and flexible communication
processes, and giving attention to specific needs for protection and support. Thanks to its
core principles, such as voluntary participation, inclusion and empowerment, restorative
justice practices guarantee that each intervention and each response focuses on the
characteristics, individual needs and strengths of children, that is required for a process to

be child-friendly.

As stated by the UNODC (2020), “the successes of such a [restorative child-friendly]
approach, from a child’s rights and needs perspective, depend on the extent to which the
child is participating voluntarily, is adequately prepared, and is supported along the way” (p.
68). As the i-RESTORE 2.0 project advocates, it is crucial that restorative justice processes
are facilitated in a way that respects high-quality standards of practice, safeguards
children’s safety, and fosters respect for their needs and rights, while upholding the principle

of the best interests of the child.

About the Practice Guide for child-friendly restorative justice

Within this context, the present Practice Guide addresses a key objective of the i-RESTORE
2.0 project, namely enhancing the capacity of practitioners to deliver child-friendly
restorative justice processes. It aims to provide practical guidance and support to
practitioners working with children in contact with justice systems, ensuring that high-quality
restorative justice practices are not only effectively accessible and tailored to children's

individual needs and capabilities but also ensure their safety and respect for their rights.

The content of the Practice Guide is based on a literature review and policy mapping
conducted by the European Forum for Restorative Justice (EFRJ) in the field of child-
friendly restorative justice. It also incorporates knowledge gathered within the framework of
the i-RESTORE 2.0 project. The research was complemented by a series of interviews with
practitioners who have extensive expertise in delivering restorative justice practices
involving children, whether as harmed parties or as harm doers. Additionally, members of
the Values and Standards Committee of the EFRJ were consulted to review the guidelines

addressed to practitioners (Part Il), and their views were integrated into the text.



The Practice Guide is divided into two main parts, each with overarching themes and sub-
chapters. Part | introduces readers to the concepts of restorative justice and child justice. It
begins by exploring the values and principles that frame restorative practices. Additionally,
it addresses the needs of children in contact with the law and discusses how restorative
justice can effectively meet those needs. The subsequent chapter examines the European
and international legal framework that establishes quality standards for child-friendly
restorative justice practices. Building on this theoretical and legal foundation, Part I
provides practical guidelines for practitioners to deliver high-quality, child-friendly

restorative justice.

It is important to note that the use of the current Practice Guide does not replace
specialized training on restorative, child-friendly justice. Such training equips practitioners
with the specific skills and knowledge needed to apply these practices within their unigue
contexts and settings. The guide aims to serve as a resource to support professionals in the
field of restorative justice, helping them uphold and deliver child-friendly restorative justice

practices to the highest attainable standard.



PART I - AN APPROACHTO
RESTORATIVE JUSTICE AND
CHILD JUSTICE




I.I. What is restorative justice?

Defining restorative justice

Restorative justice is “an approach for addressing harm or the risk of harm through
engaging all those affected in coming to a common understanding and agreement on how
the harm or wrongdoing can be repaired and justice achieved.” (EFRJ, 2021, p.11). A
restorative justice process generally involves the victim and the perpetrator of the harm,
and possibly other affected parties or support people (the community), entering into some

form of communication facilitated by a skilled practitioner.

Various definitions have tried to provide a framework for the heterogeneity and evolving
nature of restorative approaches and practices around the world. Over the vyears,
definitions have taken different perspectives, with some understandings placing emphasis
on the process and active participation of stakeholders through dialogue, and others
placing the focus on the outcomes, such as reparation, victim recovery and offender
reintegration. International instruments, such as the EU Victims' Directive 2012/29/EU, the
CoE Recommendation CM/Rec(2018)8 and the UN Basic Principles 2002, have also

addressed principles and safeguards for restorative justice practice.

Restorative justice views crime through the lens of harm on a relational level, putting its
efforts on addressing both causes and consequences of wrongdoing in order to see if
(some) things can be restored and if participants can make plans for the future. The focus
on harm and undoing injustice is especially important when children and young people are
involved. Restorative justice takes children seriously, creating a safe space to express
themselves and to be heard when dealing with matters relevant to them. Through a tailor-
made process that takes into account the special needs and capabilities of participants, the
child’s right to be heard is actively implemented. Participants are engaged on a voluntary
basis by well-trained facilitators that identify needs, risks and expectations and support the
parties in deciding how they would like to participate, or not to participate, in a restorative

justice process.

Restorative justice is applicable in various settings where conflicts and violence may occur,
including organisations, family, schools, and the criminal justice system (both in youth and
adult criminal justice). Restorative justice practices vary according to the legal basis

supporting the practice and the historical and cultural backgrounds of how restorative



justice is implemented in a given country. In Europe, the most common restorative justice
practice is victim-offender mediation. In other parts of the world restorative processes may
also be referred to as “conferencing”, “"dialogue”, “circle sentencing” or “peacemaking”
(UNODC, 2020, p.5). When children are in conflict with the law, these practices can take the
form of youth victim-offender mediations (e.g. in Belgium, the Netherlands), family group
conferences (e.g. in New Zealand) and youth conferences (e.g. in Northern Ireland) (EFRJ,

2020).

Research findings suggest that victims and offenders engaging in restorative justice
processes, have a much more satisfactory experience of justice than through formal,
traditional justice (EFRJ, 2017). Studies state that, when informed and given the opportunity
to participate, many victims and offenders are willing to engage in these processes. Many
crime victims would like the opportunity to safely meet with their offender. Restorative
justice processes can improve closure and healing for victims, reducing their fear of further
harm and post-traumatic stress symptoms (Bolitho, 2017; Sherman et al., 2015a). Research
furthermore confirms that restorative justice stimulates desistance from offending, reduces
frequency and severity of reoffending and increases offender compliance with restitution,
when compared to other traditional criminal justice processes (Shapland et al., 2011;

Sherman et al,, 2015b; Strang et al,, 2013; Umbreit et al., 2008).

In order to achieve these positive outcomes, it is crucial that those agencies and
practitioners responsible for making and implementing restorative justice processes ensure
the high quality of their practices. When addressed to children, this means that restorative
justice is offered and implemented in a child-friendly way by specially trained practitioners
and with additional attention for power imbalances and safety in preparations, during

meetings and during aftercare.

Restorative justice values and principles

Restorative justice is an evolving and flexible approach, encompassing a wide array of
practices which are implemented in multiple settings and are context specific. The rapid
growth of the restorative justice field in Europe and beyond has led to multiple benefits for
individuals, their communities and society at large, but it has also brought some challenges
arising from the different understandings of what restorative justice practice constitute

(EFRJ, 2018). It is often agreed that what makes a specific response to a crime or



wrongdoing ‘restorative’ is not only a specific practice but more importantly, the adherence
to a set of values that provides a common basis for the participation of parties in

responding to the harmful event and its consequences (EFRJ, 2018; UNODC, 2020).

Some practices are increasingly being labelled as restorative justice, despite not being
restorative in nature or adhering to its core values and principles, as referred to in
international instruments and academia. This may result in practices that fail to guarantee a
safe, fair and inclusive process that safeguards the rights and needs of all participants,
leading to poor outcomes and a negative impact on the credibility of restorative justice
towards the wider public (EFRJ, 2018). Some examples include community service or
community-oriented interventions that do not foresee active participation of those involved
in harm, or interventions that focus on reaching an agreement through processes that do

not adhere to restorative justice values (EFRJ, 2021).

To ensure the development of high quality restorative justice programmes and services,
efforts have been made to establish a core set of values and minimum standards of
practice. In the European context, the EFRJ has contributed to the development of guiding

instruments for restorative justice practice with the publication of a Practice Guide on

Values and Standards for Restorative Justice (2018) and a Manual on Restorative Justice

Values and Standards for Practice (2021). These publications have been drafted within the

framework of the EFRJ Restorative Justice Values & Standards Committee’, through an
elaborate and critical review process with members and experts in the field. It is through

these efforts that the following core values were introduced:

I Respect for human dignity

1 Solidarity and responsibility for others
I Justice and accountability

I Truth through dialogue

In essence, restorative justice recognises that each human being is valuable and worthy of

being respected, and that restorative processes should be designed to empower

' The Restorative Justice Values & Standards Committee is one of the standing committees from the European
Forum for Restorative Justice (EFRJ), composed by up to 10 members of the organisation from different countries
who are appointed to work on this specific issue. The overarching aim of this Committee is to determine quality and
ethical standards for practice in the field of restorative justice. This Committee contributes to recognise the needs
of the restorative justice community to identify the values and minimum standards for providing quality restorative
justice services in Europe, collect information on the efficiency and effectiveness of restorative justice, and finally
create practice guidelines and self~assessment tools for restorative justice organisations. For more information:
https/www.euforumri.org/en/restorative-justice-values-and-standards-committee



https://www.euforumrj.org/sites/default/files/2019-11/efrj-values-and-standards-manual-to-print-24pp.pdf
https://www.euforumrj.org/sites/default/files/2019-11/efrj-values-and-standards-manual-to-print-24pp.pdf
https://www.euforumrj.org/sites/default/files/2021-11/EFRJ_Manual_on_Restorative_Justice_Values_and_Standards_for_Practice.pdf
https://www.euforumrj.org/sites/default/files/2021-11/EFRJ_Manual_on_Restorative_Justice_Values_and_Standards_for_Practice.pdf
https://www.euforumrj.org/en/restorative-justice-values-and-standards-committee

individuals in a safe environment that accounts for their specific capabilities, needs and
strengths. The emphasis is placed at reconnecting individuals and repairing relationships,
which are crucial for the wellbeing and social cohesion of individuals. This is done by finding
ways for individuals to assume their personal responsibilities towards the wellbeing of
others. Placing its focus on harms which are unjust or wrong, restorative justice aims to
alleviate suffering and reduce the likelihood of further harm through processes that are
experienced as fair by the parties. Justice also refers to the promotion of accountability
and to the contribution to the ‘substance’ of justice, as perceived by the parties. Truth
through dialogue represents a central value for participants in restorative justice
processes, especially for victims, who often need to ask questions to the offender and
understand what and why things happened. Restorative justice recognises that there is no
such thing as ‘one truth’ but that the narratives of each person contain a form of truth, which
may be partial but add to the whole integrative truth. In this sense, restorative justice holds
the space for these narratives to emerge and to be heard, promoting participants to
understand the importance of being sincere in their intentions and commitments they make

throughout the process.

These core values come alive through a series of principles that provide evidence-based
guidance on how to offer a fair, safe and high quality practice. It was in the above-
mentioned Manual on Values and Standards for Practice, designed to support practitioners,
policy makers and managers to integrate these values into practice, that the following

principles were introduced:

I The principle of restoration and reparation — restorative processes aim to provide
a meaningful experience of justice through: reparation, to the greatest extent
possible, of what has been damaged, lost or violated by an unjust harmful action;
restoring broken relationships; restoring dignity, respect and the feeling of safety, to
the greatest extent possible; assisting perpetrators in desisting from harming others;
and providing what is needed within wider (institutional or social) systems to prevent

further harm.

I The principle of voluntariness — this means that all participants engaging in a
restorative justice process must do so on a voluntary basis, after having received
appropriate information and having been given enough time to reflect before
making a decision. Before giving the facilitator permission to organise and facilitate
the process, all participants should have the chance to have their questions

answered and understand what to expect during all stages of the process. Voluntary



participation includes that each individual should be aware that they can cease their

participation in the process at any time.

The principle of inclusion - each restorative process is carefully designed to fit the
needs and capacities of the participants and must be accessible, sensitive and
adapted to the diversity of the participants’ gender, domestic responsibilities, racial

or ethnic origin, language, disability, religion or belief, age and sexual orientation.

The principle of participation — restorative processes aim to ensure safety, respect,
dignity and fairness required for participants to speak and express themselves freely
and honestly. Efforts should be made to prevent any participant from dominating
the process and restricting the participation of others. The form and nature of
participation in restorative justice processes should be case-specific and freely
chosen by participants. Research suggests that when participants engage in direct
dialogue, processes are most genuine and satisfying. However, participants should
be made aware of other methods, such as shuttle mediation, proximity and letter,

which are equally valuable options within a restorative process.

The principle of commitment — parties involved in a process are encouraged and
supported for completing the actions agreed upon through a restorative process. It
is important to acknowledge that not all parties may wish an agreement as the
outcome of the process, but this should not preclude a restorative dialogue from

taking place.

The principle of confidentiality — confidentiality should be guaranteed when
participating in a restorative justice process. This means that what is discussed by
participants during all stages of the restorative process (including during the initial
contact, preparation phase, any indirect communication or, possibly, a face-to-face
meeting) should not be disclosed unless the parties would agree differently. This
principle aims at providing a space for participants to engage safely in a dialogue
that can be authentic and honest, ultimately encouraging mutual understanding, and
placing participants in a position to better reach an agreement which fully considers

the needs and wishes of all participants.



L.Il. Children in contact with the law and

Restorative Justice

What are the special needs of children in contact with the law?

Children have specific developmental, psychological, and social needs that distinguish them
from adults. Due to their developmental immaturity—and consequently their limited
knowledge, life experience, and self-control (Finkelhor, 2008)—children are more vulnerable
to victimization and more likely to engage in risky behaviours that may lead to breaking
rules and regulations (EFRJ, 2020). Often, only a small group of children and young people
will engage in more severe crimes, staying within the youth justice system for a long period

of time.

Children who come into contact with the law—whether as perpetrators, victims, or
witnesses—have unique needs stemming from their developmental stage, vulnerability, and
the specific circumstances of their involvement. As rights-bearers, they are entitled to
tailored laws, procedures, institutions, and professionals with expertise in youth. They
deserve a timely and appropriate response, addressing their often psychological needs.
Consideration must be given to their brain development and resulting vulnerability.
Furthermore, they should be treated in a child-friendly manner, which includes ensuring

children’s meaningful participation in justice proceedings (see below and p. 31).

The international and European human rights conventions, such as the CRC (Articles 37, 39,
and 40, and General Comment 24), and the guidelines discussed below, contain key
principles for a rights-based child justice system. For child suspects or offenders, they can

be summarized as (Wolthuis & Chapman, 2022):

The opportunity to learn from their mistakes; pedagogy as a leading concept
The rights of the child to be the determining consideration;
The best interests of the child as a primary focus;

Diversion (alternatives for entering the criminal procedure) where possible;

=A =4 =4 4 =4

Detention to be used only as a measure of last resort and for the shortest time

possible;

=

Special attention for the development of personal responsibility;

Reintegration of the child back into society as the main goal of the reaction given;



 Victimsto be involved in the procedure;

Use of restorative justice where possible.

The mentioned instruments give diversion and the use of restorative justice a prominent
place in response to criminal cases. Restorative justice becomes a priority when dealing
with youth delinquency. It can be seen as a children’s right, offering the opportunity to
assess whether a restorative approach is feasible in a given case. It is also about the duty of
governments to make the use of restorative methods in penal cases possible, including the
task of monitoring its realization. Governments also have a duty to facilitate the use of
restorative methods in penal cases, including the responsibility to monitor their
implementation. Children and young people have the right to be treated in a child-friendly

and educational manner, with restorative justice as one of those pathways.
For child victims, the following principles are relevant (Wolthuis & Chapman, 2022):

Attention for their needs;

Proper protection from violence and other harmful acts;

Right to recover from harm done to them;

Assistance for this recovery and reintegration;

An environment which fosters the health, self-respect and the dignity of the child;
Prevention from re-victimization;

Attention for power imbalances;

Individual needs assessment to identify specific protection;

Legal safeguards and a rights-based approach;

=A =4 =4 4 4 4 -4 -4 -4 -

The importance of good and regular training in all these aspects for professionals
working with child victims (and or child suspects);

 The right to legal and social assistance for a victim involved in either a criminal law or
a civil law procedure;

 Theright to privacy.



What are relevant International and European instruments for the

practice of RJ with children?

The establishment of restorative justice services and programmes is framed by significant
international standards on the protection of the rights of children and young people
involved in the criminal justice system. This chapter provides an overview of relevant
European and international human rights instruments concerning children’s rights, child-
friendly justice, and restorative justice. The following sections address the normative
framework established by the United Nations, the Council of Europe and the European

Union.

United Nations

In 1989, world leaders adopted what would be, to this day, the most ratified binding human
rights treaty in history, the UN Convention on the Rights of the Child (UNCRC). The UNCRC
represents a paramount instrument in the field of children’s rights and child-friendly justice,
reflecting universal aspirations and standards for the recognition, care and protection of
children (Revaz, 2006). Being the first human rights treaty specifically concerned with the
rights of children, the UNCRC largely reflects the view that the child is a subject of
fundamental rights and freedoms which must be respected and protected by states, while
taking into account the “evolving capacities of the child” (Art. 5). It's scope is not limited to
the protection of civil and political rights, but encompasses also social, economic, cultural
and humanitarian rights. All rights foreseen in the Convention should be considered as a
whole, but four articles referred to as the General Principles of the UNCRC, are seen as
overarching rights needed for the fulfiiment of all other rights.

These are:

1 Non-discrimination principle: children should have access to the rights set forth in
the convention without discrimination of any kind (Article 2);

I Best interests of the child principle: the best interest of the child shall be a primary
consideration in all actions concerning them (Article 3:1);

i Survival and development principle: every child has the right to life, survival and
development (Article 6:2);

i Respecting the views of the child principle: children should be able to express their
views freely and these views should be taken into account in all matters affecting

them (Article 12:1).



The UNCRC does not make explicit reference to “restorative justice” terminology. This is not
unexpected, as this wording was not widely accepted and adopted in international policy
until the 1990s (Lynch, 2010; Wolthuis & Chapman, 2022). The Convention does, however,
mirror greatly the values and principles of restorative justice. The UNCRC recognizes the
right of every child alleged as, accused of, or recognized as having infringed the penal law to
be treated with dignity and worth, and in a manner that reinforces the child’s respect for the
human rights of others and promotes the child's reintegration and assumption of a
constructive role in society (Art. 40.1). In this line, the convention encourages the
establishment of a justice system specifically applicable to children, and promotes the use
of alternative measures to deal with the child without resorting to judicial proceedings (Art.

40 (3)(b)), and the use of deprivation of liberty only as a measure of last resort (Art. 37(b)).

The UNCRC also foresees the promotion of specific rights for child victims. Article 39
commits State Parties to take "all appropriate measures to promote physical and
psychological recovery and social reintegration of a child victim”, taking place in "an

environment which fosters the health, self-respect and dignity of the child".

The provisions of the UNCRC have been further complemented by the explanatory
comments from the Committee on the Rights of the Child (CRC Committee). The
Committee is a body with independent experts from 18 countries in the world in charge of
monitoring the implementation of the UNCRC and its additional Optional Protocols by its
State parties, delivering General Comments to clarify certain articles and providing other
implementation tools (Treaty Bodies. Committee on the Rights of the Child., n.d.; Wolthuis &
Chapman, 2021). It is through these explanatory comments that restorative justice is
presented as a preferred alternative to detention and a desirable intervention part of a

UNCRC compliant youth justice system.

In 2007, General Comment nr. 10 on children’s rights in juvenile justice, established that a
juvenile justice system accounting for the best interests of the child should take into primary
consideration the child’'s development and their emotional and educational needs, therefore
moving away from the “traditional objectives of criminal justice, such as
repression/retribution” and closer to “rehabilitation and restorative justice objectives” (CRC
Committee, 2007, para. 10). General Comment 10 clearly states the obligation of States to
“promote, inter alia, the use of alternative measures such as diversion and restorative

justice” (CRC Committee, 2007, para. 3) and that these measures are to be a “well-



established practice that can and should be used in most cases” (CRC Committee, 2007,

para. 24).

In 2019, General comment nr. 24 on children’s rights in the child justice system replaced
General comment 10, reflecting “the developments occurred since 2007 as a result of the
promulgation of international and regional standards, the Committee’s jurisprudence, new
knowledge about child and adolescent development, and evidence of effective practices,
including those relating to restorative justice.” (CRC Committee, 2019, para. 1). Paragraph 74
of the text recognises that there is a wide range of existing experience in the use and
implementation of non-custodial measures, such as restorative justice, and it further
encourages States parties to benefit from this experience and to adjust and adopt such

measures into their own culture.

Restorative justice is here defined as “any process in which the victim, the offender and/or
any other individual or community member affected by a crime actively participates
together in the resolution of matters arising from the crime, often with the help of a fair and
impartial third party. Examples of restorative process include mediation, conferencing,

conciliation and sentencing circles.” (CRC Committee, 2019, para. 8).

Other explanatory comments have developed further provisions relating to UNCRC rights
that are paramount to restorative justice practice, such as General Comment 12 of 2009 on
the right to be heard further and General Comment 14 of 2013 on the right of the child to

have his or her best interests taken as a primary consideration.

However, the UN has not only endorsed restorative justice through the explanatory
comments of the CRC Committee, but in numerous other instruments. As early as 1997, the
Vienna Declaration Guidelines for Action on Children in the Criminal Justice System
established the desirability of developing appropriate mechanisms for the informal
resolution of disputes involving a child offender, especially those processes involving victims,

like mediation and other restorative justice practices.

“A review of existing procedures should be undertaken and, where possible, diversion or
other alternative initiatives to the classical criminal justice systems should be developed to
avoid recourse to the criminal justice systems for young persons accused of an offence.
Appropriate steps should be taken to make available throughout the State a broad range of
alternative and educative measures at the pre-arrest, pre-trial, trial and post-trial stages, in
order to prevent recidivism and promote the social rehabilitation of child offenders.

Whenever appropriate, mechanisms for the informal resolution of disputes in cases involving



a child offender should be utilized, including mediation and restorative justice practices,

particularly processes involving victims.” (UN, 1997, para.15).

Despite attention mostly given to child offenders, other recommendations aimed at
enhancing the protection of child victims, also refer to restorative justice. In 2005, the UN
Economic and Social Council (ECOSOC) adopted the Guidelines on Justice in Matters
involving Child Victims and Witnesses of Crime. The guidelines recognize the particular
vulnerability of child victims and witnesses and their need for special protection and tailored
support in order to prevent secondary victimization resulting from their participation in
criminal justice process. In order to ensure the right of child victims to reparation, Member
States are encouraged to make accessible child-sensitive informal and community justice

procedures, such as restorative justice (ECOSOC, 2005, paras. 35 & 36).

The special vulnerability of children in contact with the justice system and the urge for child-
sensitive responses to crime is also emphasized in the UN Model Strategies and Practical
Measures on the Elimination of Violence against Children in the Field of Crime Prevention
and Criminal Justice (2014). The text recognises restorative justice programmes as a
"highly effective way of reducing the number of children in the justice system” (Model
Strategy XlI. 31.), and urges Member States to consider designing and implementing them as

alternatives to judicial proceedings (Model Strategy XI. 31.(c)).

In 2013, the Special Representative of the Secretary-General on Violence Against Children
(SRSG-VAC) published an extensive report examining the potential of restorative justice
programmes to facilitate conflict resolution and provide protection to children in the justice
system, but also in a range of other contexts, including at school, in residential care units, in
social welfare settings and in the community. In preparation for the report, an international expert
consultation on restorative justice for children was coordinated by the SRSG-VAC in 2013. The
report states that “important lessons were drawn from those countries where law reform and a
paradigm shift from punitive approaches to child-sensitive restorative justice programmes have
led to the rehabilitation and reintegration of children at the community level.” (SRSG-VAC, 2013,
p.6).

As we have seen, the UN considers the use of judicial proceedings as a measure of last resort
when it regards to children in contact with the law, and sees restorative justice processes as a
desirable measure for both child victims and offenders. However, the UN has not limited its
compromise with restorative justice to the field of youth justice. The UN Basic Principles on the

Use of Restorative Justice Programmes in Criminal Matters (2002), as well as the United



Nations Handbook on Restorative Justice Programmes (2006;2020) have provided an
international framework for work in this field. Despite its broader focus, the Second version of the
Handbook (2020) makes reference to child victims and offenders in several chapters. The
Handbook understands that “restorative justice is a key component of an effective, fair and
child-friendly juvenile justice system” (UNODC, 2020, p. 33). It further notices the unprecedented
growth of restorative justice in the youth justice context, and how these programmes can
provide a “progressive and educational response to offences”, offering “"unique opportunities to
create a community of care around youth in conflict with the law” (UNODC, 2020, p. 33).
Restorative justice is also seen as an appropriate response in cases where children are victims of

violence. Chapter 6 on restorative justice responses to serious crimes, states that:

“Restorative justice can offer an environment where child victims, with the support of family,
friends or a support person/advocate, can participate in a process that meets their varying
needs, be accommodated in terms of their coping capacity and level of development and
avoid further trauma for children through exposure to a difficult and unfriendly adversarial
justice processes that may otherwise occur. The successes of such an approach, from a
child’s rights and needs perspective, depends on the extent to which the child is participating

voluntarily, is adequately prepared and is supported along the way.” (UNODC, 2020, p.68)

Council of Europe

At the European level, the CoE has made considerable contributions to the promotion of an
international framework of restorative justice through the development of a number of soft
law instruments, dating back to the 1990s. More recently, in 2018 the CoE adopted what is
considered as the "most comprehensive and aspirational international legal instrument in
the RJ field” (Marder, 2020, p. 397), Recommendation CM/Rec(2018)8 concerning
restorative justice in criminal matters. Building on the previous Recommendation No.
R(99)19 concerning mediation in penal matters, the 2018 Recommendation coins the
terminology and definition of restorative justice, harmonising with other international
policies, and embraces a wider scope of implementation of RJ approaches even beyond

criminal procedures.

Consolidating its commitment to fully support the objectives present in Recommendation
CM/Rec(2018)8, the Ministers of Justice of the CoE member states adopted the Venice
Declaration on the Role of Restorative Justice in Criminal Matters in 2021. The Declaration
follows the aspirational tone of the Recommendation, by promoting a wide understanding

and implementation of restorative justice, transcending its recognition as a mere tool in the



framework of the traditional approach to criminal justice into a "broader culture that should
permeate the criminal justice system” (para. 10). The CoE is asked to take action in
supporting its members States in implementing restorative justice by fostering national
policies to ensure inter-agency cooperation, adequate national legislation and funding
(para. 15.i.). Moreover, member states — among others — are encouraged to consider
granting the right to access to restorative justice services for all interested parties, if they
freely consent (para. 15.i.). To this end, the allocation of adequate financial and human
resources is essential and “should be seen as an investment in the future and conducive to

the safety and well-being of our societies” (para. 13).

But perhaps a most welcome contribution to the promotion of restorative justice in the field
of child justice it's found in Paragraph 7th of the Declaration. This passage emphasizes the
duty of public institutions in fostering constructive interventions towards juvenile
delinquency, providing further changes to young offender, given their young age and the
need to reintegrate them into society, and paying particular attention to the way that
restorative justice processes should be used in cases involving children (whether victims or

perpetrators of crime).

The CoE has also endorsed the desirability of restorative justice practices in numerous
instruments addressed specifically to children in contact with the law. Already in 1996, the
European Convention on the Exercise of Children’s Rights encouraged members states to
use mediation in order to prevent disputes or to avoid judicial proceedings affecting children

(article 13).

A number of early CoE recommendations on the field of youth justice also make reference
to mediation and other restorative justice processes as measures to reach rehabilitation,
restoration and reparation goals (Wolthuis & Chapman, 2022, p.140). Recommendation No.
R(2003)20 concerning new ways of dealing with juvenile offenders and the role of juvenile
justice, calls for innovative and effective responses to serious juvenile offending, including,

where appropriate, mediation, restoration and reparation to the victim (para. 8).

The “European Rules for juvenile offenders subject to sanctions or measures” (2008),
encourage the use of mediation and other restorative justice programmes at all stages of
criminal procedure (Basic principle 12), including as regime activities when juveniles are
subjected to deprivation of liberty (rule 77..), and as means of conflict resolution with and

amongst incarcerated juveniles (rules 94.1 & 122.2).



The “CoE Policy guidelines on integrated national strategies for the protection of children
from violence” (2009), promote the setting up of child-friendly services and mechanisms to
safeguard the rights of the child and to eradicate violence against children. When dealing
with child perpetrators of violence, the guidelines consider that concepts of retribution and
repression should give way to rehabilitation and restorative justice objectives, with due
attention that human rights and legal safeguards of the child victims are respected (chapter

6.7.6.).

But perhaps the most extensive set of standards on child-friendly justice are contained in
the Guidelines of the Committee of Ministers of the Council of Europe on child-friendly
justice that were issued in 2010. Building on existing international, European and national
standards, the guidelines aim to assist member states in tailoring their judicial systems to
the specific needs of children. Child-friendly justice systems should treat children with
respect, care and dignity, and guarantee processes that are “accessible, age appropriate,
speedy, diligent, adapted to and focused on the needs and rights of the child” (chapter Il.,
para. c.). Such systems should foresee detention only as a measure of last resort (quideline
19). Alternatives to judicial proceedings, such as mediation, diversion and alternative
dispute resolution should be encouraged whenever these may best serve the child's best
interest (guideline 24). Paragraph 81 of the annexed explanatory memorandum recognises
as a positive development the increased attention of several member states to out-of-
court settlements, such as restorative justice, and encourages them to ensure that children
can benefit from these procedures. Crucial to guaranteeing accessibility and effective
participation to both in-court and out-of-court proceedings is the right of children to being
thoroughly informed and consulted on their opportunities and possible consequences of

each option, and having their views taken into account in making a decision (guideline 25).

In addition to child-friendly mechanisms, the CoE has also adopted victim-centred
instruments that address children in RJ procedures. The most recent and extensive
instrument issued by the CoE on the protection of victims is Recommendation
CM/Rec(2023)2 of the Committee of Ministers to member States on rights, services and
support for victims of crime. Restorative justice is acknowledged in several provisions of
the recommendation, but it is addressed specifically in its article 18 regarding restorative
justice. Article 18.1 states that “restorative justice should be a service that is generally
available. Restorative justice services should have sufficient capacity to provide safe and
effective services to all victims who may benefit. The type and seriousness of the offence, or

its geographical location, should not in themselves, and in the absence of other



considerations, preclude restorative justice from being offered.” Information on the
availability of restorative justice services should be offered to victims from their first contact
with the justice system (art. 6.1.i.) and provided in simple and accessible language taking into
account the characteristics of the victim (art. 5). Member states are also encouraged to
support research on the effectiveness of restorative justice programmes (art. 25.2) and to
assist restorative justice services in receiving general and specialist training in order to

ensure an assistance delivered in accordance with professional standards (art. 23.3).

Measures set forth in the recommendation extend to all victims of crime without
discrimination on any ground, including age (art. 2.2.). However, when applied to child
victims, the provisions of the recommendation should be enforced taking due account of
the child’'s age, disability, maturity, views, needs and concerns (art. 2.4). Such a child-
sensitive approach should be assessed on an individual basis and “from the first
appropriate moment they [victims] come into contact with criminal justice authorities” (art.
4.1.). While acknowledging the specific vulnerability of child victims of crime, the
recommendation calls for an individual assessment aimed at identifying specific protection
needs and measures set forth to strengthen the child’'s access to and effective use of
procedural rights (article 4.5.). Such an individual assessment is also encouraged to take
place in other legal proceedings, as well as in support and restorative justice programmes

(article 4.5.).

European Union

The European Union (EU) has contributed to the promotion and protection of children’s
rights and of standards for restorative justice practice through the adoption of a series of
legally binding instruments. The compromise to the protection and promotion of the rights

of the child at home and abroad is a core objective of the EU enshrined in -


























































































































































